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ABSTRACT 



Institutions of higher education have long stood in 
loco parentis to their students. This concept is now widely 
challenged. This paper examines the evolution of the concept and 
discusses 29 court cases, beginning with a case heard in a Maine 
court in 1847. The evidence indicates that the future of the concept 
is unpredictable. Procedural due process is becoming more popular, 
but the reasons are becoming more diverse; reasonableness itself is 
no longer sufficient cause, but due process has taken on other 
meanings — e.g., "fair play," "arbitrary," "shock the conscience," 
"freedom of speech," etc. Recent evidence from court cases shows 
that, though there has been some turning away from the concept, a 
semantic change in definition may be evolving. There appears to be a 
recognition of the inherent right of educational institutions to 
control students. Sometimes this is termed the implied power to 
enforce reasonable regulations. The concept of in loco parentis seems 
to be enduring, and even with the provisions for due process, there 
is no strong indication that due process will be substituted 
entirely. (AF) 




/iFM/ v d 9 



i 



t“4 

r si 

-zfr 

rV 

o 

o 

UJ 

THE CONCEPT OF IN LOCO PARENTIS 
IN HIGHER EDUCATION 



U S. DEPARTMENT OF HEALTH. EDUCATION 
& WELFARE 

OFFICE OF EDUCATION 
THIS DOCUMENT HAS BEEN REPRODUCED 
EXACTLY AS RECEIVED FROM THE PERSON OR 
ORGANIZATION ORIGINATING IT POINTS OF 
VIEW OR OPINIONS STATED DO NOT NECES- 
SARILY REPRESENT OFFICIAL OFFICE OF EDU- 
CATION POStTlON OR POLICY 



By 

Herman Edward Harms 



June, 1970 




FOREWORD 



"The King is Dead, Long Live the King" has long been a slogan which 
emphasized the continuity of government — even an oppressive one. While 
a number of people have (prematurely perhaps) celebrated the "death" of 
the concept of in loco parentis, one may awake to find that the concept 
still lives in another form. This position is the conclusion Dr. Herman 
Harms has reached in his historical study of the concept. No doubt there 
will be some who may wish to take issue with Dr. Harms' conclusions. 
However, he points out with ’ery ample documentation that the in loco 
parentis concept is still a sound legal position insofar as the courts 
have determined to date even though the application of "restrictive" 
parental controls have experienced drastic changes in most colleges and 
universities. 

The parentis part of our day to day society may have changed a 
great deal. This change is reflected in the collegiate attitude. In 
reality a college can assume no more restrictive position in its relation 
ships to students than parents are willing to support. The change, there 
fore, which has been identified may not be so much the responsibility 
itself as it is the changing positions of the parents themselves. 

This monograph is a part of a series of studies relating to higher 
education made available by the Institute of Higher Education, University 
of Florida. We are pleased to provide this particular study as a contri- 
bution to the literature of higher education. Additional information 
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may be obtained from the basic study which is reported in Dr. Harms' 
dissertation, "A History of the Concept of In Loco Parentis in American 
Education," which is available on microfilm. 



James L. Wattenbarger, Director 
Institute of Higher Education 
University of Florida 



Dayton Y. Roberts, Assistant Director 
Institute of Higher Education 
University of Florida 
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CHAPTER I 



INTRODUCTION 

In higher education, just as in compulsory educational institutions, 
there has been a long history of the position of the institution as 
standing in loco parentis to its students. While the situation is some- 
what different at these two levels, nevertheless, the legal concept as 
it is constituted in the common law of the land applies to both. This 
concept, that of standing in the place of the natural parent and being 
made liable, either by delegation or by assumption of some of the priv- 
ileges, rights, duties, and responsibilities of the parent, long has 
been established. 

College and university administrators and faculty members are often 
looked to, and by law required to, make certain decisions which have a 
bearing upon the academic and nonacademic activities of the students. 

In some situations of conflict, administrators may discover that they 
have not pursued proper legal action. Many administrators and faculty 
members do not possess the legal background that would insure proper 
action in mediating differences of opinion so as not to make arbitrary 
decisions or violate the rights of the individuals concerned. 

Institutions of higher education operate under many laws, rules, 
and regulations. Some of these are legislative enactments and others 
are edicts issued by governing boards. As institutions of society, the 
colleges and universities also must operate under the common law or 
that precedent law which has been established by the courts over the 
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years. This law is found in the many decisions of the courts and far 
exceeds the number of statutory laws. This type of law is entwined 
with the customs, traditions, folkways, and mores of the society and 
as society changes, so do its institutions. The courts must take into 
consideration the record of the heritage of the past plus the social 
implications of the present. Many other factors must be considered 
such as religion, economics, social status, and many dissimilar philos- 
ophies that are ever present in a pluralistic society. 

By establishing precedent, the courts need not seek new responsible 
decisions when similar cases previously have been mediated. Likewise, 
administrators can be governed and well advised to review the records 
to seek responsible decisions to questions which arise but previously 
have been heard and thereby provide a uniformity and a leveling action 
in the application of rules and regulations. 

While this concept of in loco parentis was in the stages of evolu- 
tion in the courts throughout the history of higher education, not all 
courts agreed as to the extent that the institution did, in fact, stand 
in the place of the natural parent. Research discloses that there is, 
however, no substantial distinction and generally the colleges and 
universities have been considered as acting in this position of parental 
authority and responsibility. As a general rule, the courts have upheld 
the nosition as long as powers of control, restraint, or disciplinary 
action were not unreasonable or arbitrary. Often, the courts have re- 
quired that all administrative avenues of redress be exhausted prior 
to appealing to the courts. This more or less affirmed the inherent 
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authority of the institution and, in those cases which did reach the 
courts, the judicial decisions were slow to disturb the rules and regu- 
lations that the institutions had prescribed for the students. The 
records show that the courts quite consistently upheld the actions and, 
although sometimes it may appear that courts seem to condone what may 
be described as arbitrary action, there seems to be an attitude of pro- 
viding wide latitude to the interpretation of these actions. Quite 
often the courts recognize that the necessity to control large numbers 
of students may require more restraint than might be allowed in other 
settings. In some situations* while not approving the actions of the 
institutions entirely, the courts were hesitant to interfere. Courts 
often have noted that complaints against institutional authority have 
existed since these institutions have had the duty of student control. 
Some courts have even stated that the officials must act in a quasi- 
judicial capacity and should not be held liable for an error in judgment 
and any cases against them must be proved beyond any reasonable doubt. 

In the court decisions, there often appears to be a presumption of tha 
correctness of the official's action and an inference that he was acting 
in good faith. 
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CHAPTER II 



EVOLUTION OF THE CONCEPT 

In the history of western civilization, the state or the governing 
agencies of the state have for the most part been concerned with the 
fact that the welfare of the state depended upon the intelligence of 
its citizens. 

Although there are people who feel that the educational institu- 
tions are out of touch with society, there are few who deny that the 
schools are actually agencies of that society. It is this society 
which provides institutions of higher education for citizens seeking 
further instruction beyond the compulsory school requirements. This 
society has placed the responsibility for these colleges and univer- 
sities into the hands of the governing board which then serves in loco 
ci vitas and is legally responsible for the institutions it administers. 
Often this authority and responsibility is not clearly delineated but 
is closely related with the principle of in loco parentis while the 
student is, for the time being at least, under supervision of the 
college or university. The concept of in loco parentis is a legalistic 
concept which relates to the relationship between the institution and 
the student. Inasmuch as the concept is, to a large extent, the result 
of the common law processes, it takes into consideration the customs 
and traditions of the country along with the statutory laws and regula- 
tions for the governance of institutions of higher education. 
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In the transfer of the English common law to the United States, 
the concept of in loco parentis was a natural part of the inheritance 
inasmuch as it had already existed under the paternalistic rules that 
governed in the colleges of Oxford and Cambridge. It was not unusual 
in these early colleges for students to live with the president and 
as the enrollments increased and this no longer was practicable, col- 
leges soon took over the housing of their students. In colleges, such 
as Harvard, the administrators exercised authority over the living 
arrangements of students, either in on-campus of off-campus housing 
arrangements. The presidents were generally considered as acting in 
loco parentis in their concern for the students 1 housing, discipline, 
morals, and other elements of student life both academic and nonacademic. 
As enrollments increased, this authority and responsibility was further 
delegated to administrators and faculty. 

The evolution of the concept as the result of challenges to college 
and university regulations began early in the history of higher education. 
One of the first cases concerned the age of students subject to provisions 
of the concept. This case was heard in a Maine court in 1847. This 
court ruled that when a person over twenty-one years of age voluntarily 
attended a school, the rules of common law applied and the concept of 
in loco parentis would apply regardless of ageJ 

An Illinois court heard a case in 1866 concerning the authority of 
a college to set regulations governing admission and expulsion. The 



Stevens v. Fassett, 27 Me. 266 (1847). 
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court stated that a college rule which forbade its students from joining 
a secret society was not unreasonable. The court did not see it as a 
violation of good morals or the law of the land. The college authorities 
have wide discretionary powers to regulate discipline and so long as 
these orders did not violate divine or human law, the courts would not 
interfere. The court went further to state that when it was said that 
a person had a legal right to do a certain thing , all the phrase meant 
was that the law did not forbid these things to be done. It did not 
necessarily follow that the law guaranteed the right to do them at all 
possible times and under all possible circumstances. The court viewed 
the institution as being somewhat different than society at large in 
the respect that, as a citizen, a person may be permitted to do things 
which he may not be permitted to do unde** the rules of a college, and 
that the colleges have authority to assign penalties for the violation 
of their rules. This court saw that the joining of secret organizations, 
creating a situation wherein the students tended to withdraw from the 
control of the faculty, would impair to some extent the discipline of 
the institution. The court saw nothing inconsistent in expulsion for 
violation of rules and thought it absurd to even think that a college 

9 

could not take this action under such circumstances. 1- 

An Indiana court in 1882 went to considerable length to draw a 
distinction between admission to college and control after admission. 

The court stated that even though admission was premised on being a 
state resident of suitable and reasonably good moral character, not 

^People ex rel . Pratt v. Wheaton College, 40 111. 186 (1866). 
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afflicted with a contagious or loathsome disease, and not incapacitated 
by some mental or physical infirmity, the government and control of 
students after admission was quite another thing. The court stated 
that every student upon his admission, by implication, promises to submit 
to and be governed by all the necessary and proper rules and regulations 
which have been or may thereafter be adopted for the government and 
control of the students. The court recognized that so long as the rules 
and regulations were not contrary to law or common usage or acted upon 
directly by the legislature, the board, administrators, and faculties 
acting within the scope of their respective authorities have wide dis- 
cretionary powers. Whatever they believed to be for the best interest 
of the students and the institutions could be performed so long as it 

was not unlawful. This authority included any and all personnel services 

3 

as well as academic work. 

A Pennsylvania court in 1887, ruled that for a student to be dis- 
missed for disorderly conduct, the hearing or trial must be in accordance 
with a lawful form and in this particular case, the student was dismissed 
by the faculty, which was not in accordance with lav/ful procedures.^ 

Another expulsion case, in 1891 in an Illinois court, was heard 
when the plaintiff asked for a writ of mandamus to be reinstated. This 
involved the students refusal to comply with a university rule requiring 
attendance at chapel. The court stated that a citizen has the right to 
use his time as he pleases and so long as he does not interfere with the 

3 State ex rel ■ Stallard v. White, 82 Ind. 278, 42 Am. Rep. 496 (1882). 

4 Hi 1 1 v. McCauley, 2 Pa.Co.Ct. R 459 (1886), 3 Pa.Co.Ct. R 77 (1887). 
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